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CHAIRPERSON’S
FOREWORD
Judge Motsamai Makume
Chairperson, Legal Aid South Africa

Unit, matters that have come to Legal Aid SA’s attention
through our offices and applications for funding received
from legal non-governmental organisations are considered for approval. This booklet includes a number of Messages of Support from our partners in making access to
justice a reality for all; these relationships produce meaningful outcomes for all who live in South Africa.
I am proud to present Legal Aid SA’s 2021 Strategic Litigation booklet! You may have noted a name change, from
our former Impact Litigation booklet – while it has a new
name, Legal Aid SA’s Strategic Litigation Unit continues to
provide accessible, sustainable, ethical, quality and independent services to the indigent and vulnerable.
The Strategic Litigation Unit undertakes critical work in upholding the promises of our country’s Constitution. From
time to time, matters arise in which the opportunity exists
for Legal Aid SA to undertake or fund litigation or other
legal work which has the potential to positively affect the
lives of a far larger number of indigent persons than is the
case in rendering legal aid assistance on a case-by-case
basis to individual accused persons or litigants. This also
contributes to the attainment of Sustainable Development
Goal 16 Target 16.3, to: Promote the rule of law at the
national and international levels and ensure equal access
to justice for all.
Through the organisation’s Constitutional Case Management Committee, which oversees the Strategic Litigation

We assess whether there is an opportunity to establish
a legal precedent, jurisprudence or clarify aspects of the
law that will be followed in dealing with indigent persons
in similar matters, or by a class action or the litigation of
a small number of matters calculated to bring about the
settlement of a much larger group of disputes, the matters
have the potential to resolve a large number of disputes or
potential disputes, and obtain wider collective objectives.
Finally, the Constitutional Case Management Committee
also assesses whether, by the strategic intervention and
rendering of non-litigious legal services, the potential exists to materially improve the lives of a group or a significant segment of a group.
This work is absolutely essential. Please share this booklet and spread the word on how Legal Aid SA and fellow
justice stakeholders can make a dynamic South Africa in
which constitutional rights are realised to ensure a just society for all, a reality.

Judge Motsamai Makume
Board Chairperson
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OVERVIEW
BY THE CEO
Mantiti Kola
Chief Executive Officer

While this year’s reporting on the work of Legal Aid SA’s
Strategic Litigation Unit sees a reduced number of case
studies, due to the impact of the COVID-19 pandemic, I
urge you to still take a moment to understand just how
significant these legal matters are. These are the stories
of real, everyday people, who are, often for the first time,
realising that the law is there to protect them. The law is
for them.
We often forget this. This booklet is a timely reminder that
Strategic Litigation matters are public interest matters;
they have bearing on a far wider net of people than we
first assume. The case studies herein include that of a
large number of residents who were subjected to warrantless searches by the police, having their right to privacy
infringed upon. In another matter, Legal Aid SA assisted

in clarifying who is included in a term used in the Criminal Law Amendment Act. The validity of a customary marriage where the first such marriage was not dissolved by
court order was addressed. Informal traders who had their
trading structures demolished were represented. The recognition of Muslim marriages in South Africa was taken
forward, and a milestone judgment was delivered. These
are but some of the meaningful matters we have worked
on, with an impact that extends far beyond the parties in
the litigation.
Legal Aid SA champions the rights of all persons to access justice through the provision of independent, accessible and quality legal aid services. Our funding of precedent-setting matters that promote the rights of communities
in Strategic Litigation matters is vital. Enjoy this collection
of our 2021 work, and please share it with others. Legal
Aid SA values stakeholder engagement and co-operation
to jointly increase access to justice.

Mantiti Kola
Chief Executive Officer
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CASE STUDIES:

Giving Content to our Constitution
The year 2020 has not been a good year in different
spheres of business throughout the world. In our
quest to serve communities in fighting for their socio-economic rights, Legal Aid South Africa was also
affected in fulfilling its mandate to as many communities as possible. However, we managed to have many
successes in the cases we handled and funded, as will
appear in the case studies to follow. 2020 has been the
first year in our 2020-2025 strategic planning period
and we hope that in the coming years we will achieve
even more. The cases discussed in this Strategic Litigation Booklet highlight the successes in the cases
we dealt with in the 2020-2021 financial year.

4.1
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Residents of Industry House,
5 Davies Street, New Doornfontein, Johannesburg and Others
v Minister of Police & Others
(18205/2018) [2020] ZAGPJHC
146; 3 All SA 902 (GJ)
(29 June 2020)

Section 10 of the Constitution of the Republic
of South Africa, 1996 (the Constitution) provides
that “Everyone has inherent dignity and the right
to have their dignity respected and protected”.
Section 14 of the Constitution guarantees that
everyone has the right to privacy, including the
right not to have their person or home searched,
their property searched, their possessions
seized, or the privacy of their communications
infringed.

In this case, the applicants comprise of hundreds of occupants of 11 buildings in the inner city of Johannesburg.
The applicants were all subjected to warrantless searches
by police, conducted against them personally and in their
homes between 30 June 2017 and 3 May 2018. Many of
the applicants’ homes were raided without a warrant on
multiple occasions. The search operations were carried
out by officers of the South African Police Services (SAPS)
with the assistance of the Department of Home Affairs and
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officers of the Johannesburg Metropolitan Police Department.
Residents who were unable to produce identity documents
were arrested under suspicion of being illegal immigrants
and were accused of hijacking buildings. In some instances, the residents were arrested and detained on the basis
that they were too dark to be SA citizens. Upon telling the
police that they want legal representation, the residents
were informed that the police were there to deal with criminals who hijacked buildings, and that lawyers were “irrelevant”. Residents were often chased out of their homes and
their homes were searched in their absence.
The majority of search operations were authorised by the
Gauteng Provincial Commissioner of the SAPS in reliance
on section 13(7) of the SAPS Act 68 of 1095. The applicants’ contention was that section 13(7) of the SAPS Act is
unconstitutional because it permits the warrantless search
of a person’s home and should be declared invalid on that
basis. The applicants also contended that even if section
13(7) stands to be constitutionally valid, the searches to
which they were subjected were unlawful and should be
reviewed and set aside in terms of the Promotion of Administrative Justice Act 2 of 2000. The applicants also
sought to be granted an interdict against similar searches
in future and that they be entitled to compensation for the
infringement of their constitutional rights by the search operations.
The application was opposed by the Minister of Police, arguing that section 13(7) of the SAPS Act serves a valid
purpose in society and any infringement of constitutional
rights caused by authorised warrantless search operations is justified. The Minister was also of the view that
the decisions made to sanction the searches of each applicant’s home and person constituted lawful and administrative action.
On 31 October 2019, the Judge President of the Gauteng
Division issued a Directive, in terms of section 14 of the
Superior Courts Act 10 of 2013, whereby a full bench was
constituted for the purpose of hearing and disposing the
issues raised in this matter.
Section 13(7) provides as follows:
“(7)(a) The National or Provincial Commissioner,
may where it is reasonable in the circumstances in
order to restore public order or to ensure the safety
of the public in a particular area, in writing authorise
that the particular area or any part thereof be cordoned off.
(b) The written authorisation referred in paragraph
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(a) shall specify the period, which shall not exceed
24 hours, during which the said area may be cordoned off, the area or part thereof to be cordoned off
and the object of the said action.
(c) Upon receipt of the written authorisation referred
to in paragraph (a), any member may cordon off the
area concerned or part thereof, and may, where it is
reasonably necessary in order to achieve the object
specified in the written authorisation, without warrant
search any person, premises or vehicle, or any receptacle or object of whatever nature, in that area
or part thereof and seize any article referred so in
section 20 of the Criminal Procedure Act, 1977 (Act
51 of 1977), found by him or her in the possession
of such person or in that area or part thereof: Provided that a member executing a search under this
paragraph shall, upon demand of any person whose
rights are of have been affected by the search or
seizure, exhibit to him or her a copy of the written
authorisation.”
Legal Aid SA applied to be admitted as amicus and contended that forcefully entering one’s property and throwing
the occupant out on the street, demanding an identity document in order to prove that such person is a South African
citizen, failing which such person would be detained for
days prior to release, is a gross violation of the individual’s
constitutional right of freedom of movement and can never
be condoned. We further contended that search warrants
are ordinarily required to accurately describe the property
to be searched, the crime being investigated and the items
to be seized. The warrant would be required to refer to a
specific offence that is suspected to have been committed and identify the items that would be the subject of the
search with reasonably clarity. In this case, none of these
requirements were adhered to when the blanket authorisation was provided. Many of these searches were conducted at night in total disregard of the imperative in section
21(3)(a) of the Criminal Procedure Act, in that searches
at night should be specifically motivated and authorised.
Dragging people, including children, from their beds after
2am could only be justified in the most exceptional circumstances. Many people were forced to leave the building
and the searches were conducted in their absence, which
is totally unacceptable.
In essence, Legal Aid SA contended that section 13(7) of
SAPS Act is constitutionally valid, dependent on a strict
interpretation in that it requires checks and balances in
order to protect its integrity. We also contended that the
application of section 13(7) for purposes other than those
intended would amount to an abuse of process and to
a constitutionally invalid exercise of public power. Legal
Aid SA submitted that the operations under consideration
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were not constitutionally permitted.
The court declared section 13(7)(c) of the SAPS Act constitutionally invalid. The full court held that the order of
constitutional invalidity is retrospective. The court held that
the order invalidity is suspended for 24 months to afford
the legislature an opportunity to cure the invalidity and reviewed and set aside the search and seizures, raids, arrests conducted in the period stated above.

4.2

Famanda Meshack v State
(Case A41/2019) (reportable)

A right to a fair trial is a fundamental right enshrined in section 35(3) of the Constitution. The
section provides that:
“35(3) Every accused person has a right to
a fair trial, which includes the right(a) To be informed of the charge with sufficient details to answer it;
(b) –(k)
(l) not to be convicted for an act that was
not an offence under wither national or international law at the time it was committed or omitted…”

This matter was handled by our own in-house counsel,
Advocate William Karam from the Legal Aid SA Johannesburg Local Office, and was argued at the Supreme Court
of Appeal (SCA).
The appellant was a Prosecutor, who was arrested after a
sting operation (undercover operation). He was charged
and convicted of corruption read with the provisions of
section 9(1)(a) of the Prevention and Combating of Corrupt Activities Act 12 of 2004 (the PCCA Act) in the Regional Court in Randburg, Johannesburg on 30 November
2015. When sentencing him, the Regional Court invoked
the provisions of section 51(2) of the Criminal Law Amendment Act 105 of 1997 (the Minimum Sentencing Act) and
he was sentenced to 10 years’ imprisonment. The trial
court dismissed leave to appeal and petition for leave to
appeal in respect of both conviction and sentence was dismissed by the Gauteng Local Division.
The appellant filed a special leave to appeal to the President of the SCA against both conviction and sentence.
The SCA asked the parties to present oral arguments in
consideration of this application. In its judgment, the SCA
held that there were reasonable prospects of success in

respect of sentence on appeal and raised issues which
could lead another court to impose a lesser sentence.
Among the issues raised is an amount of R3,500 which
the appellant allegedly received as a bribe, and whether
the appellant should have been sentenced in his capacity
as a law enforcement officer. This could have a negative
impact on his sentence in that, by virtue of the provisions
of the Minimum Sentencing Act, a person who is convicted
in such capacity faces a prescribed minimum sentence, in
this case, 15 years’ imprisonment.
The appellant was convicted after an undercover operation
had been set up to investigate the complaints of corruption
at the Randburg Magistrate’s Court. An undercover policeman posing as a member of the public was arrested
on a fictitious charge after he bribed two police officers
who worked as court orderlies (they were Accused 1 and
2 during the trial). They released him from custody. After
enquiring from Accused 1 whether it would be possible to
quash the charge, another undercover police officer, who
posed as the girlfriend of the arrested undercover policeman, was referred to the appellant (Accused 3 in the trial) who had been appointed as Prosecutor in the fictitious
case. Upon being paid R3,500, the appellant withdrew the
case. The appellant was tried together with the police officers and all were found guilty. The Magistrate sentenced
the appellant in terms of section 51(2) of the Criminal Law
Amendment Act, read together with Schedule 2, Part II
which mandates a minimum sentence of 15 years for a
first offence.
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The first issue was whether the court may invoke the provisions of the Minimum Sentencing Act on the basis that the
appellant was a law enforcement officer, since the amount
involved was relatively little, R3,500. The trial court invoked the provisions of the Minimum Sentencing Act on
the basis that the appellant was a law enforcement officer. Advocate William Karam, for the appellant, contended
that a Prosecutor is not a law enforcement officer in terms
of the definition thereof in section 51(8) of the Criminal
Law Amendment Act. Section 51(8) of the Act defines a
law enforcement officer as including: (a) a member of the
National Intelligence Agency or the South African Secret
Service and (b) a correctional official of the Department
of Correctional Services or a person authorised under the
Correctional Services Act, 1998.
The court had to interpret section 51(8) of the Criminal
Law Amendment Act to consider whether a Prosecutor
falls within the ambit of the term law enforcement officer.
The court noted that if the ordinary grammatical meaning
of the term law enforcement officer is considered in isolation, the court is of the view that the term would exclude
a Prosecutor. This is in line with the existing definitions
of the term in South African jurisprudence and with generally accepted definitions abroad. The court noted that
this term should also be considered in the context of the
statute and the purpose to which it is directed. The court
must consider the aims, general schemes, and contexts
of both the Criminal Law Amendment Act, which creates
the prescribed minimum sentence, and the PCCA which
creates the crime of which the appellant was found guilty
together with the interaction between them.
Law enforcement officers is defined in section 51(8) but
State Prosecutors are not specifically mentioned. Officials
who are specifically included are current members of the
State Security Agency, including those appointed in terms
of previous State Security legislation and the definition extends far beyond those who investigate crimes and security breaches. The second specifically included category are
employees of the Department of Correctional Services.
The court noted that section 51(8) of the Criminal Law
Amendment Act does shed some light on the question of
whether Prosecutors should be regarded as law enforcement officers. All of these people, despite not being specifically mentioned, can face prescribed minimum sentences
if their crimes involve large amounts of money. They therefore do not have to be included in the term law enforcement officers to face harsh minimum sentences. The only
consequence of regarding Judicial Officers and Prosecutors as law enforcement officers would be that they would
then face prescribed minimum sentences for low value
drug trafficking, mineral thefts and offences in terms of the
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PCCA Act. All categories of persons mentioned in Parts
1-4 or sections 17, 20 and 21 of the PCCA Act are subject
upon conviction to the minimum sentences as long as the
amounts involved are more than R500,000 or more than
R100,000 if it is proved that the offence was committed by
a person or groups of persons.
The court stated that although it appears to be irrational for
the Criminal Law Amendment Act to prescribe a minimum
sentence for police officers in section (c) but not for Prosecutors, especially given that Prosecutors are referred to
in a separate section in the PCCA Act, this is also the case
for a range of other officials mentioned in the PCCA Act,
like public officers, members of the legislature and Judicial
Officers. This supplies a strong argument that the term law
enforcement officers in the Criminal Law Amendment Act
does not include Prosecutors or other people involved in
the administration of justice. In not being subject to statutory minimum sentences when lower amounts are applicable, Prosecutors are treated like Judicial Officers, public
officers, members of the legislature and others, who are
not subjected to prescribed minimum sentences by virtue
of their functions unless large amounts of money are involved.
After consideration and interpretation of section 51(8), the
court was of the opinion that the term law enforcement
officer does not include a member of the National Prosecuting Authority. The court found that an interpretation
which would include Prosecutors as law enforcement officers cannot be reasonably ascribed to Schedule 2, Part
II of the Criminal Law Amendment Act read together with
the Prevention and PCCA Act. The court was of the view
that the Magistrate had misdirected herself in applying the
prescribed minimum sentence in Schedule 2 Part II of the
Criminal Law Amendment Act when she sentenced the
appellant.
The court made the following order:
“The appeal succeeds and the sentence imposed by the
Regional Court Magistrate is set aside; The appellant is
sentenced to 7 years’ imprisonment which is ante-dated to
10 February 2016.”
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she went to the Master seeking recognition as an executor
of the estate. The Master appointed both Miss Ledwaba
and Miss Monyepao as joint executrix of the estate of the
deceased.

4.3

Monyepao v Ledwaba & Others
(Case no: 1368/18) [2020]
ZASCA 54 (27 May 2020)

This case provided clarity on two issues: the validity of a
subsequent customary marriage if the first customary marriage has not been dissolved by a court order, and secondly, whether the court may grant a declaratory order of the
forfeiture of benefit in customary marriage other than in a
divorce court.
This case involves the dispute of Mr Tlou Phago (the deceased) who passed away in a car accident on 22 December 2012. The facts are that the deceased entered into a
customary law marriage with Miss Ledwaba in either June
or July 2007. It is not disputed that a child was born out
of this marriage. At about February 2008, the deceased
left the communal home, leaving Miss Ledwaba behind.
On 26 November 2009, Miss Ledwaba entered into a civil
marriage with one Mr Kwele during the subsistence of the
customary marriage. On 17 July 2010, Miss Monyepao entered into a customary marriage with the deceased. A child
was born out of this marriage. The deceased lived with
Miss Monyepao until his passing in 2012. Miss Ledwaba
never attended the deceased’s funeral. After the funeral,

Miss Monyepao decided to approach the Polokwane High
Court seeking orders (a) declaring the customary marriage
between Mr Phago and Miss Ledwaba had been dissolved
in February 2008; alternatively, (b) that Miss Ledwaba’s
customary patrimonial benefits of the marriage be forfeited to Mr Phago’s deceased estate; (c) directing that the
immovable property occupied by Miss Ledwaba and her
minor child be awarded to her minor child; (d) directing
the Master to revoke the appointment of Miss Ledwaba
as a co-executor of Mr Phago’s deceased estate; and (e)
directing the Master to appoint Miss Monyepao as the sole
executor of that deceased estate.
Ms Ledwaba opposed the application, stating that she is a
customary law wife of the deceased and that her marriage
with the deceased was only dissolved by death in 2012.
She alleged that the civil marriage with Mr Kwele is null
and void.
The High Court granted a declaratory order that the marriage between Miss Ledwaba and Mr Phago was for a
short period of less than a year and granted a forfeiture
order of benefits against Ms Ledwaba. Aggrieved by this
order, Ms Ledwaba applied for leave to appeal which was
dismissed. She petitioned the President of the Supreme
Court of Appeal (SCA). The SCA granted her leave to appeal to the full bench which set aside the order by the court
of first instance. Miss Monyepao successfully applied for
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special leave to appeal to the SCA. However, the SCA
dismissed her appeal.
The main issues on appeal were as follows: (a) whether the customary marriage between Ms Ledwaba and Mr
Phago was dissolved in February 2008; (b) if not, whether
Ms Ledwaba’s civil marriage to Mr Kwele had the effect
of invalidating her customary marriage to Mr Phago; and
(c) whether Miss Ledwaba should be ordered to forfeit the
benefits of her marriage to Mr Phago.
The other issues were: (a) whether the immovable property where Ms Ledwaba is living with her minor daughter
should be awarded to her minor daughter; (b) whether
the Master should be ordered to remove Ms Ledwaba as
co-executor of the estate of Mr Phago and (c) whether the
Master should be ordered to appoint Miss Monyepao as a
sole executor of that estate.
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no impact on the validity of her customary marriage to Mr
Phago. The SCA held that the court of first instance erred
to grant an order that Ms Ledwaba should forfeit her benefit in the estate of Mr Phago. The court held that this type
of an order may only be granted in terms of section 8(4)
of the Recognition of Customary Marriages Act, when a
court grants a decree of divorce in respect of customary
marriage in terms of the powers contemplated in section
9(1) of the Divorce Act 70 of 1979. The court held that the
court has the powers to grant a forfeiture of benefits as an
adjunct to a decree of divorce. The SCA further held that a
claim for the forfeiture of benefits can only be made by one
party to a customary marriage against another in divorce
proceedings.
Miss Monyepao did not succeed on the other prayers; that
the Master be ordered to appoint her as the sole executor
of the estate.

The SCA held that there is no factual basis that Ms Ledwaba’s customary marriage to Mr Phago was terminated in February 2008. The court held that in order for the
marriage to have been terminated or brought to an end it
would have been necessary that the decree of divorce be
issued in terms of section 8 of the Recognition of Customary Marriages Act 120 of 1998, which provides that the
customary marriage may only be terminated by a decree
of divorce on the grounds of irretrievable breakdown. The
SCA rejected the argument that Ms Ledwaba’s marriage
to Mr Phago was dissolved by her entering into a civil
marriage with Mr Kwele. The court referred to the previous judgment of Netshituka v Netshituka & Others which
has strikingly similar facts to this case, where it was held
that a civil marriage between A and B entered into while A
was a party to the customary marriage to C was a nullity.
The court concluded that like in this case, the marriage
between Ms Ledwaba and Mr Kwele was a nullity and had

Legal Aid SA assisted Miss Monyepao in this appeal as
the private attorneys who handled the matter in the High
Court withdrew after the SCA had granted her leave to appeal. The Strategic Litigation Unit took over this matter and
filed notice of appeal and Heads of Argument. The matter
was decided on the Heads of Argument filed by the parties
due to lockdown restrictions.

4.4

Legal Aid SA funded Lawyers for Human Rights (LHR),
which represented 287 informal traders who conducted
their informal businesses at Dennneboom train station,
Mamelodi, Pretoria. The applicants alleged that the City
of Tshwane and Isibonelo were responsible for the demolition of structures used by the applicants for the purpose
of trading. This led LHR to bring an application interdicting
the demolition of their trading structures by the City of Tshwane, Isibonelo, MK Africa and Fencesteel.

Anna Mmakodi Thipe and 286
Denneboom Traders v City of
Tshwane Metropolitan Municipality and 7 Others

Section 22 of the Constitution provides that
“everyone has the right to choose their trade,
occupation or profession freely. The practice of
trade, occupation or profession may be regulated by law.”

This case cemented the position that anyone who is a
party in a customary law marriage should not conclude
that the customary marriage has been terminated by mere
fact that the parties in such a marriage, subsequently after such marriage had been concluded, happen to live
apart. In an instance where a person who is a party in a
customary marriage enters into a civil marriage whilst the
customary marriage still subsists, the civil marriage cannot
be deemed to have terminated the customary marriage
without a decree of divorce having been obtained.

The parties in the matter are as follows: the applicants
are informal traders who traded from Denneboom train
station, where there was a fixed-term lease agreement in
place with the City of Tshwane. The second respondent is
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Isibonelo Property Service (Pty) Ltd, a property development company that was contracting a shopping mall on
the property. MK Africa Construction (Pty) Ltd and Fencesteel (Pty) Ltd were subcontracted by Isibonelo to carry
out some of the construction and bulk earthwork of the
project. The Municipal Manager, Mr Moeketsi Mosola, and
the then Executive Mayor, Mr Solly Msimanga as well as
CEO of Isibonelo were all cited in their capacities.
The factual background of this case is as follows: on 28
January 2017 and 3 February 2017, LHR launched two
urgent applications in the Pretoria High Court seeking spoliatory and interdictory relief against the City of Tshwane
Metropolitan Municipality and Isibonelo Property Service
on behalf of 287 informal traders who had been trading
for almost six decades in the vicinity of Denneboom train
station. It transpired that the area had been earmarked for
the development of a new mall and the traders were being forced out of the property without due process; trading
stalls and ablution facilities were demolished, and water
and electricity supply was disconnected. On 10 February
2017, the Pretoria High Court granted an order by agreement between the parties, interdicting the City of Tshwane
and Isibonelo from further demolishing any trading stalls
until arrangements were made to relocate the traders
to a temporary trading facility with ablution facilities and
water and electricity. However, the City of Tshwane and
Isibonelo failed to comply with the court order of 10 February 2017 and all the trading stalls were demolished and
reduced to rubble in September/October 2017. The informal traders alleged that the City and Isibonelo authorised
the demolition in that some Isibonelo employees actively participated in the demolition of their structures, using
machinery belonging to Isibonelo. They alleged that this
was done in full view of Tshwane Metropolitan Police and
South African Police Services members from the Mamelodi West police station. During the process of demolition,
their goods/trading stock was looted by the community.
The applicants alleged that they suffered damages in the
amount of R5,000 each as a result of the destruction of
their trading structures and stock.
After this demolition, Isibonelo erected a fence near the
surroundings of their trading area. In November 2017, the
applicants brought an application in the High Court alleging that Isibonelo was in contempt of the earlier court order
in that the fence was preventing customer access to their
trading stalls.
This prompted LHR to launch another urgent application in
October 2017 for contempt of court against the City of Tshwane and Isibonelo, as well as the Municipal Manager, the
Mayor and the CEO of Isibonelo in their official and personal capacities. Mr Mthethwa, CEO of Isibonelo, denied
that Isibonelo employees or its sub-constructors participated in the demolition of the appellant’s building structures.
Isibonelo admitted that it erected the fence at the perimeter of the area but said that this was for the protection
of the property against vandalism. It contended that the
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contempt proceedings were ill-conceived and constituted
an abuse of court process. In their answering affidavit,
the City of Tshwane alleged that they were not parties in
the initial proceedings and that the applicants had failed to
supply a proper basis upon which they became a subject
of the court order.
On 8 November 2017, the matter (the application for contempt proceedings) was heard. The Pretoria High Court
granted an order by agreement between the parties on 9
November 2017, inter alia, referring the matter to trial.
The trial commenced on 22 October 2018, and counsel on
behalf of City of Tshwane and Isibonelo raised an exception to the applicants’/plaintiffs’ pleadings on the grounds
that they lacked the necessary averments/allegations to
sustain a cause of action for contempt of court against the
Municipal Manager, the Mayor and the CEO in their official
and personal capacities. The trial Judge upheld the exception and dismissed the action on 23 October 2018. LHR
thereafter applied for leave to appeal the exception and
the court granted leave to appeal at the Supreme Court of
Appeal (SCA) on 14 February 2019. Legal Aid SA further
funded the appeal at the SCA.
Rule 18 of the Uniform Rules of Court sets out the rules
relating to pleading generally. Rule 18(4) states that: “Every pleading shall contain a clear and concise statement
of the material facts upon which the pleader relies for his
claim… with sufficient particularity to enable the opposite
party to reply thereto.”

Supreme Court of Appeal Proceedings
On 31 August 2020, the appeal was argued at the SCA.
On 16 October 2020, judgment was delivered; the SCA
upheld the appeal. The SCA set aside the order by the
High Court which dismissed an application for contempt of
order against the third to eighth respondent. The SCA held
that the High Court, after having upheld the exception,
erred to dismiss the application instead of granting leave
to the appellants, if so advised to amend. The SCA held
reference to the earlier judgment in another matter of 327
CC & Another v Old Mutual Company (South Africa) Limited, which held that the upholding disposes of the pleading against which the exception was taken, not the action
or a defence. The court held that the rationale for this is
that pleading continues to exist. In those circumstances,
the court should grant leave to amend, not to dispose of
the matter. The SCA held that the High Court ought not
to have proceeded to dismiss the application. The matter
was remitted back to the High Court.
The SCA held that due to the conduct of the appellants
of the matter, where they dealt with, in piecemeal, where
there was a dispute of fact which could have been resolved in the trial, the costs of the exception and the costs
at the SCA be cost in the cause.
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Justice’s constitutional challenge of these sections. The
full court held that these sections threaten the independence of the Judicial Inspectorate which is of critical importance in discharging its mandate.

4.5

Sonke Gender Justice NPC v
President of the Republic of
South Africa & Others CCT
307/19

Legal Aid SA funded Sonke Gender Justice (a non-profit company) represented by Lawyers for Human Rights
(LHR) in the Western Cape Division of the High Court,
challenging the constitutional validity of various provisions
of the Correctional Services Act 111 of 1998 (the Act), in
particular sections 88A(1)(b), 88A(4) and 91 of the Act.
Section 88A(1)(b) of the Correctional Services Act provides that the CEO is accountable to the National Commissioner for all monies received by the Judicial Inspectorate.
Section 91 provides that the Department of Correctional
Services is responsible for all the expenses of the Judicial
Inspectorate. Section 88A(4) of the Act gives an obligation to the Inspecting Judge to refer any matter relating
to misconduct or incapacity on the part of the CEO to the
National Commissioner.
Sonke Gender Justice contended that these sections failed
to provide the Judicial Inspectorate with independence to
function effectively. The High Court upheld Sonke Gender

By design, the Judicial Inspectorate is required to investigate alleged wrongdoings/abuse, i.e., the Inspecting
Judge arranges inspections of, and reports on, correctional centres; receives notifications of incidents relating
to the well-being of inmates, amongst others, including the
inmates’ deaths, the use of force against inmates, imposition of solitary confinement, and conducts investigations
and requires and prepares reports for Parliament.
At the Constitutional Court, Sonke Gender Justice contended that the court should confirm the constitutional
invalidity of the impugned provisions/sections. It argued
that these sections undermine the independence of the
Judicial Inspectorate by rendering it to be subjected to the
control of the Department of Correctional Services when
it is designed to oversee same. Sonke Gender Justice
also argued that sections 88A(1)(b) and 91 compromise
the financial and operational independence of the Judicial
Inspectorate. It also contended that section 88A(4) of the
Act puts the CEO at risk or in a vulnerable position which
may be occasioned by political interference.
The Constitutional Court penned three different judgments,
the majority of which confirmed the constitutional invalidity,
whereas one judgment by Judge Jafta (with Judge Tshqi
concurring) ruled against the constitutional invalidity of the
impugned provisions.
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The majority judgment by Judge Theron, with the majority of the Justices concurring, confirmed the constitutional
invalidity of section 88A(1)(b) and 91 of the Act and held
that section 7(2) of the Constitution gives an obligation to
the State to take reasonable steps to protect the rights
of those who are incarcerated and this was done by establishment of the Judicial Inspectorate. In determining
whether the establishment of the Judicial Inspectorate
without adequate independence constituted a “reasonable
step”, the first judgment considered a number of issues,
including the nature of the implicated rights, in particular
the right to life, dignity, freedom and security of person and
to be detained in conditions consistent with human dignity.
The first judgment concluded that independence is an integral or inherent characteristic of an oversight entity and
that the Judicial Inspectorate should be structurally and
operationally independent and perceived as such in order
to execute its mandate. The first judgment holds the view
that this view is supported by international law. The first
judgment holds the view that section 88A(1)(b) and 91 of
the Act did not ensure sufficient structural and operational independence of the Judicial Inspectorate nor did they
bolster public perception of its independence. This is occasioned by the fact that the very Department the Judicial
Inspectorate is required to oversee exercises control over
the Judicial Inspectorate’s budget. This control impacts
negatively on the Judicial Inspectorate’s ability to discharge its function effectively. The first judgment declined
to confirm the constitutional invalidity of section 88A(4) of
the Act on the basis that the impugned section’s interpretation could be said is constitutionally compliant if one has
regard for the ordinary, grammatical meaning of the words
in conjunction with the provisions of section 39(2) of the
Constitution.
The second judgment by Judge Jafta (with Judge Tshqi
concurring) held that it would have reversed the constitutional invalidity of the impugned sections. It differs with the
conclusion of the first judgment’s reliance on international law as a ground that the said impugned provisions are
inconsistent with the Constitution. The second judgment
holds the view that the appropriate test from the provisions
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of section 7(2) read with the Bill of Rights of the Constitution would be whether Sonke Gender Justice has established special circumstances which warrant the State
to take preventative operational measures to protect the
rights of inmates over and above the steps and measures
already in place in terms of the Correctional Services Act.
The second judgment holds the view that Sonke Gender
Justice has failed to establish exceptional circumstances.
The second judgment states that the impugned provisions
must be tested against the standard of reasonableness.
The court holds the view that neither section 88A(1)(b) nor
91 nor 88A(4) are unreasonable. Section 88A(1)(b) of the
Act is not unreasonable in as far as it requires the CEO to
account to the National Commissioner for public monies
received by the Inspectorate. The second judgment held
that section 91 of the Act (the nature of the obligation concerned with here does not require independence in relation to budget preparation which places the Inspectorate’s
budget in the hands of the Department) is not unreasonable as it does not empower the Department to frustrate
the Inspectorate’s mandate by defunding it. The reasonableness of the provisions of section 88A(4) of the Act
must be evaluated against the purpose of protecting the
prisoner’s rights entrenched by the Bill of Rights. It holds
the view that the section merely requires that the disciplinary issues affecting the CEO be referred to the National Commissioner by the Inspecting Judge and this process
has little impact on the autonomy of the Inspectorate to
perform its functions.
The third judgment penned by Acting Judge Victor confirmed the constitutional invalidity of the provisions of
section 88A(1) and 91 of the Act, but also holds the view
that section 88A(4) should be declared unconstitutional;
contrary to the view of the main judgment. The reason for
the third judgment on the declaration of section 88A(4) as
constitutionally invalid is that once Parliament had a made
a choice to provide that the Judicial Inspectorate is headed by a Judge, then it must have the attributes of independence not dissimilar to judicial independence.
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Legal Aid SA funded the Women’s Legal Centre (WLC) in
the legal challenge for recognition of Muslim marriages in
South Africa.

4.6

The President of the Republic
of South Africa & Another v
Women’s Legal Centre Trust &
Others SCA Case 612/19

Section 15 of the Constitution provides as follows:
“Freedom of religion, belief and opinion
15. (1) Everyone has the right to freedom of conscience, religion, thought, belief and opinion.
(2) Religious observances may be conducted at
state or state-aided institutions, provided that(a) those observances follow rules made by the
appropriate public authorities;
(b) they are conducted on an equitable basis;
and
(c) attendance at them is free and voluntary.
(3) (a) This section does not prevent legislation
recognising(i) marriages concluded under any tradition, or
a system of religious, personal or family law; or
(ii) systems of personal and family law under
any tradition, or adhered to by persons professing a particular religion.
(b) Recognition in terms of paragraph (a) must
be consistent with this section and the other
provisions of the Constitution.”

This case made a profound impact on the recognition of
Muslim marriages which have not been recognised for over
26 years; the democratic era in South Africa. In 1998, the
Legislature recognised polygamous marriages by promulgating the Recognition of Customary Marriages Act 120
of 1998 to protect spouses in those marriages. The Children’s Act 38 of 2005 brought significant improvements in
the protection of children’s rights. Muslim marriages have
never been recognised nor regulated by South African law.
The views held in the pre-constitutional era by the South
African courts reflect a refusal to recognise Muslim marriages, mainly because these marriages were viewed as
potentially polygynous, and thus contra bonos mores.
From the above background, this matter arises as a result
of three matters which were consolidated and heard simultaneously in the Western Cape High Court as they were
interrelated on the issues centred around the recognition
of Muslim marriages and of patrimonial benefits arising out
of those marriages.
The first of the three matters is the matter of WLC v President of the RSA & Another. In 2009, the WLC launched
an urgent application for direct access to the Constitutional Court in terms of section 167 of the Constitution. The
issues were substantially similar to those in the current
matter. The Constitutional Court was not convinced that a
proper case had been made for direct access.
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During November 2015, the WLC launched a semi-urgent
application in the High Court against the President of the
Republic of South Africa (the President), the Minister of
Justice and Correctional Services (Minister of Justice),
the Minister of Home Affairs, the Speaker of the National
Assembly, and the Chairperson of the National Council of
Provinces, being the first to the fifth respondents.
The WLC contended that the State had failed to recognise
and regulate marriages solemnised in accordance with the
tenets of Sharia law and was consequently in breach of
sections 7(2), 9(1), 9(2), 9(3), 9(5), 10, 15(1), 15(3), 28(2),
31 and 34 of the Constitution. The WLC argued that section 7(2) of the Constitution obliged the State to prepare,
initiate, introduce and bring into operation legislation recognising Muslim marriages, and that the President and
Cabinet had failed to fulfil this obligation.
In the alternative, it essentially sought orders declaring the
Marriage Act 25 of 1961 (the Marriage Act) and the Divorce Act 70 of 1979 (the Divorce Act), as well as specified
provisions thereof, unconstitutional insofar as they fail to
recognise and provide for Muslim marriages.
The second matter involves the issue of interstate succession which also affect the spouses in Muslim marriage.
In this application, Mrs Faro, represented by the WLC,
launched an application against Ms Bingham in her capacity as executrix of the estate of the late Mr Ely, (to whom
Mrs Faro had been married according to Islamic rites),
the Muslim Judicial Council (MJC), the Master of the High
Court, Western Cape and the Minister of Justice. The facts
were as follows: on 28 March 2008, Mrs Faro and Mr Ely
concluded a Muslim marriage, which was terminated on
24 August 2009, when Mr Ely issued a Talaq (an Islamic
divorce). However, the Talaq was subsequently revoked
when Mrs Faro and Mr Ely resumed intimate marital relations. No further Talaq was pronounced before Mr Ely died
on 4 March 2010.
On 8 April 2010, however, Mr Ely’s daughter from an earlier
marriage, Ms Bardien, obtained a certificate from the MJC,
without Mrs Faro’s knowledge, declaring that the marriage
between Mrs Faro and Mr Ely had been annulled. On 21
April 2010, Mrs Faro was appointed as the executor of Mr
Ely’s estate. The Master then informed her that Mr Ely’s
estate could not be wound up until the dispute with regard
to her marital status had been resolved. After meeting
with Ms Bardien and the MJC, the Master, on 7 December
2011, resolved that the Muslim marriage had been validly
terminated. On 10 April 2012, Ms Bingham was appointed
as the executrix of Mr Ely’s estate and she then proceeded
to wind up the estate.
The WLC assisted Mrs Faro to lodge an objection to Mr
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Ely’s liquidation and distribution account, but to no avail. In
2013, Mrs Faro launched an application in the High Court
for relief that included:
(a) the setting aside of the Master’s failure to uphold
an objection that would have resulted in the recognition of Mrs Faro as Mr Ely’s spouse for the purposes
of the Intestate Succession Act 81 of 1987 (Intestate
Succession Act) and the Maintenance of Surviving
Spouses Act 27 of 1990 (the Maintenance of Surviving Spouses Act);
(b) a declaration that Muslim marriages are deemed
to be valid marriages in terms of the Marriage Act; in
the alternative, for a declaration that the common law
definition of marriage be extended to include Muslim
marriages; and further in the alternative, an order directing the Minister of Justice to put in place policies
and procedures in accordance with the Promotion of
Administrative Justice Act 3 of 2000 (PAJA), to regulate the holding of enquiries by the Master into the
validity of a Muslim marriage, where persons purporting to be spouses of a Muslim marriage seek to
claim benefits from a deceased estate in terms of the
provisions of the Intestate Succession Act and the
Maintenance of Surviving Spouses Act; and
(c) declaring that the Minister’s failure to implement
such policies and procedures to be unlawful and
unconstitutional. The matter came before Judge
Rogers, who upheld the relief claimed in (a), declaring that the marriage between Mrs Faro and Mr Ely
subsisted at the date of the latter’s death, and that
she be recognised as a ‘spouse’ for the purposes of
the Intestate Succession Act, and as a ‘survivor’ for
purposes of the Maintenance of Surviving Spouses
Act. Mrs Faro thereafter approached the High Court
in respect of the remaining issues.
The third matter is one of Mrs Esau who was a wife in a
Muslim marriage. She wanted to preserve her 50% share
claim pending the finalisation of the intended divorce action. However, the law which was in existence at the time
did not allow her to do so.
Mrs Esau launched an urgent application for an interdict
against Mr Esau (with whom she had concluded a Muslim
marriage in October 1999), the Government Employees
Pension Fund (GEPF), the Minister of Justice, the Cabinet
of the Republic of South Africa and the MJC. The interdict
was to prevent the GEPF from paying out to Mr Esau 50%
of his pension interest, pending an action to be instituted
by Mrs Esau for payment of the pension interest to her.
The interdict was granted. Mrs Esau’s claim in the action
proceedings was premised on the State’s failure to enact
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legislation recognising and regulating Muslim marriages,
based on constitutional principles and on the existence
of a universal partnership. The issue of the constitutional claim was separated from the other issues and it was
heard in the High Court in a consolidated hearing.
These three matters were consolidated and dealt with together before a full court in the Western Cape High Court.
Judges Boqwana, Desai and Salie-Hlophe delivered a
unanimous judgment in the following terms:
“1. It is declared that the State is obliged by section
7(2) of the Constitution to respect, protect, promote
and fulfil the rights in sections 9, 10, 15, 28, 31 and
34 of the Constitution by preparing, initiating, introducing, enacting and bringing into operation, diligently and without delay as required by section 237
of the Constitution, legislation to recognise marriages solemnised in accordance with the tenets of Sharia law (“Muslim marriages”) as valid marriages and
to regulate the consequences of such recognition.
2. It is declared that the President and the Cabinet
have failed to fulfil their respective constitutional obligations as stipulated in paragraph 1 above and such
conduct is invalid.
3. The President and Cabinet together with Parliament are directed to rectify the failure within 24
months of the date of this order as contemplated in
paragraph 1 above.
4. In the event that the contemplated legislation is
referred to the Constitutional Court by the President
in terms of section 79(4)(b) of the Constitution, or
is referred by members of the National Assembly in
terms of section 80 of the Constitution, the relevant
deadline will be suspended pending the final determination of the matter by the Constitutional Court.
5. In the event that legislation as contemplated in
paragraph 1 above is not enacted within 24 months
from the date of this order or such later date as contemplated in paragraph 4 above, and until such time
as the coming into force thereafter of such contemplated legislation, the following order shall come into
effect:
5.1. It is declared that a union, validly concluded
as a marriage in terms of Sharia law and which
subsists at the time this order becomes operative, may (even after its dissolution in terms of
Sharia law) be dissolved in accordance with the
Divorce Act 70 of 1979 and all the provisions of
that Act shall be applicable, provided that the
provisions of section 7(3) shall apply to such a
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union regardless of when it was concluded; and
5.2. In the case of a husband who is a spouse
in more than one Muslim marriage, the court
shall:
(a) take into consideration all relevant factors
including any contract or agreement and must
make any equitable order that it deems just;
and
(b) may order that any person who in the court’s
opinion has a sufficient interest in the matter be
joined in the proceedings.
5.3. If administrative or practical problems arise
in the implementation of this order, any interested person may approach this Court for a variation of this order.
5.4. The Department of Home Affairs and the
Department of Justice shall publish a summary
of the orders in paragraphs 5.1 to 5.2 above
widely in newspapers and on radio stations,
whatever is feasible, without unreasonable delay.
6. An order directing the Minister of Justice to put in
place policies and procedures regulating the holding
of enquiries by the Master of the High Court into the
validity of marriages solemnised in accordance with
the tenets of Islamic law is refused.
7. An order declaring the pro forma marriage contract attached as annexure “A” to the Women’s Legal Centre Trust’s founding affidavit, to be contrary to
public policy is refused.
8. In respect of matters under case numbers
22481/2014 and 4466/2013, the President, the Minister of Justice and the Minister of Home Affairs are
to pay the costs of the Women’s Legal Centre Trust
respectively, such costs to include costs of three
counsel to the extent of their employment.
9. In respect of the matter under case number
13877/2015:
9.1. R Esau’s claim to a part of the M R Esau’s
estate, if any, is postponed for hearing at trial
along with Parts B and E of the particulars of
claim.
9.2. The Cabinet and the Minister of Justice
shall pay R Esau’s costs in respect of Claim A,
such costs to include costs of two counsel to
the extent of their employment.”
The High Court granted the President and the Minister of
Justice leave to appeal to the Supreme Court of Appeal
(SCA). It also granted the WLC and Mrs Esau leave to
cross-appeal. The cross-appeal of the WLC was direct-
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ed at paragraphs 5 and 6 of the order of the High Court.
Mrs Esau cross-appealed to obtain effective interim relief pending the legislation envisaged in the order of the
High Court. The WLC also obtained leave to conditionally
cross-appeal: in the event of the appeal succeeding in respect of the main relief, it would seek the granting of the
alternative relief that it had sought in the High Court. The
South African Human Rights Commission (SAHRC) and
Mrs Faro also opposed the appeal. The Commission for
Gender Equality and the United Ulama Council of South
Africa (UUCSA) presented argument to this Court as amici
curiae.
On appeal, the appellants made some concession on the
issues raised. The appellants conceded that the Marriage
Act and the Divorce Act infringed the constitutional rights
to equality, dignity and access to justice of women in Muslim marriages in that they failed to recognise Muslim marriages as valid marriages for all purposes.
The appellants conceded too that the rights of children
born in Muslim marriages were, under section 28 of the
Constitution, similarly infringed. Thus the appellants, in essence, acceded to the alternative relief.
The appellants also conceded that the rights to protection
of children from Muslim marriages are infringed, in that
upon the dissolution of the marriage they are not afforded
the ‘automatic’ court oversight of section 6 of the Divorce
Act in relation to their care and maintenance. In addition,
they are not protected by a statutory minimum age for consent to marriage. Neither section 24 of the Marriage Act
nor section 12(2)(a) of the Children’s Act 38 of 2005 are
applicable. It goes without saying that the non-recognition
of Muslim marriages for women infringes the right to access to courts under section 34 of the Constitution.
The SCA had to decide on the following issues:
(a) Whether the Constitution places an obligation on the State to prepare, initiate, introduce
and bring into operation legislation to recognise
Muslim marriages as valid marriages and to regulate the consequences of such recognition
The court noted: “We know of no authority, and we
were not referred to any, where the court directed
the enactment of legislation outside of the parameters that we have mentioned, namely, international
law and specific constitutional obligations, and solely
under section 7(2) of the Constitution. In our view,
for a court to order the State to enact legislation, on
the basis of section 7(2) alone, in order to realise
fundamental rights, would be contrary to the doctrine
of separation of powers, in light of the express provisions of sections 43, 44, and 85 of the Constitution.
As we have said, these sections vest the power to
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initiate legislation in the President and Cabinet, and
to adopt legislation in Parliament. This is not to say
that this Court is insulating itself from constitutional
responsibility. It is for Parliament to make legislative
choices provided that they are rational and constitutionally compliant. And if they are not, the court must
act in terms of section 172 of the Constitution.”
(b) Whether the provisions in question are inconsistent with section 15 of the Constitution
The court noted: “Although the High Court included
a reference to section 15 of the Constitution in para
1 of its order, it did not make a finding that any provisions of the Marriage Act or the Divorce Act are
inconsistent with the rights under section 15. This
was also not the argument of the WLC. The crux of
its argument, quite correctly, was that the permissive
powers in section 15(3) do not prevent the legislation
that it proposes. In the circumstances, the aforesaid
declarations of unconstitutionality should not contain
a reference to section 15.”
(c) Whether the interim measure should have retrospective operation as contended for
The court noted: “As we have said, the WLC requested that this Court’s order, granting interim relief, be backdated to April 1994 and apply to Muslim
marriages that had been dissolved under Sharia law
as far back as 26 years ago. This is a far-reaching
proposal that goes a long way beyond what it had
sought in the High Court and in the cross-appeal.
This is a complex subject and the proposed retrospectivity may have profound unforeseen circumstances. Section 172(1) of the Constitution empowers this Court, upon a declaration of invalidity to
make any order that is just and equitable. But there
is a fundamental reason why the request should not
be acceded to. It is the prerogative of Parliament to
determine if and to what extent the legislation that
it enacts regarding Muslim marriages, should apply
retrospectively. The legislature is best placed to deal
with the issue of retrospectivity. Only when the court
makes a final declaration of constitutional invalidity,
without suspension thereof, should it consider the
consequences of the declaration and whether its
retrospective effect should be ameliorated on just
and equitable grounds. In the result we find that the
interim measure proposed by the appellants is appropriate, fair and just.”
Order setting out the current position of Muslim marriages in SA
In the result, the following order was made:
“1. The appeal and the cross-appeals succeed in
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part and the order of the court a quo is set aside and
replaced with the following order:
1.1. The Marriage Act 25 of 1961 (the Marriage Act)
and the Divorce Act 70 of 1979 (the Divorce Act) are
declared to be inconsistent with sections 9, 10, 28
and 34 of the Constitution of the Republic of South
Africa, 1996, in that they fail to recognise marriages
solemnised in accordance with Sharia law (Muslim
marriages) as valid marriages (which have not been
registered as civil marriages) as being valid for all
purposes in South Africa, and to regulate the consequences of such recognition.
1.2. It is declared that section 6 of the Divorce Act
is inconsistent with sections 9, 10, 28(2) and 34
of the Constitution insofar as it fails to provide for
mechanisms to safeguard the welfare of minor or
dependent children of Muslim marriages at the time
of dissolution of the Muslim marriage in the same or
similar manner as it provides mechanisms to safeguard the welfare of minor or dependent children of
other marriages that are being dissolved.
1.3. It is declared that section 7(3) of the Divorce
Act is inconsistent with sections 9, 10, and 34 of the
Constitution insofar as it fails to provide for the redistribution of assets, on the dissolution of a Muslim
marriage, when such redistribution would be just.
1.4. It is declared that section 9(1) of the Divorce
Act is inconsistent with sections 9, 10 and 34 of the
Constitution insofar as it fails to make provision for
the forfeiture of the patrimonial benefits of a Muslim
marriage at the time of its dissolution in the same or
similar terms as it does in respect of other marriages.
1.5. The declarations of constitutional invalidity are
referred to the Constitutional Court for confirmation.
1.6. The common law definition of marriage is declared to be inconsistent with the Constitution and invalid to the extent that it excludes Muslim marriages.
1.7. The declarations of invalidity in paras 1.1 to
1.4 above are suspended for a period of 24 months
to enable the President and Cabinet, together with
Parliament to remedy the foregoing defects by either amending existing legislation, or passing new
legislation within 24 months, in order to ensure the
recognition of Muslim marriages as valid marriages
for all purposes in South Africa and to regulate the
consequences arising from such recognition.
1.8. Pending the coming into force of legislation or
amendments to existing legislation referred to in
para 1.7, it is declared that a union, validly concluded as a marriage in terms of Sharia law and subsisting at the date of this order, or, which has been
terminated in terms of Sharia law, but in respect of
which legal proceedings have been instituted and
which proceedings have not been finally determined
as at the date of this order, may be dissolved in ac-
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cordance with the Divorce Act as follows:
(a) all the provisions of the Divorce Act shall be
applicable save that all Muslim marriages shall
be treated as if they are out of community of
property, except where there are agreements to
the contrary, and
(b) the provisions of section 7(3) of Divorce Act
shall apply to such a union regardless of when
it was concluded.
(c) In the case of a husband who is a spouse in
more than one Muslim marriage, the court shall:
(i) take into consideration all relevant factors
including any contract or agreement and must
make any equitable order that it deems just,
and
(ii) may order that any person who in the court’s
opinion has a sufficient interest in the matter be
joined in the proceedings.
1.9. It is declared that, from the date of this order,
section 12(2) of the Children’s Act 38 of 2005 applies
to Muslim marriages concluded after the date of this
order.
1.10. For the purpose of applying paragraph 1.9
above, the provisions of sections 3(1)(a), 3(3)(a) and
3(3)(b), 3(4)(a) and 3(4)(b), and 3(5) of the Recognition of Customary Marriages Act 120 of 1998 shall
apply, mutatis mutandis, to Muslim marriages.
1.11. If administrative or practical problems arise in
the implementation of this order, any interested person may approach this Court for a variation of this
order.
1.12. The Department of Home Affairs and the Department of Justice and Constitutional Development
shall publish a summary of the orders in paragraphs
1.1 to 1.9 above widely in newspapers and on radio
stations, whatever is feasible, without unreasonable
delay.
2. In the matter of Faro v The Minister of Justice
and Constitutional Development and Others (Case
no 4466/2013), no order is made in relation to the
cross-appeal. It is recorded that:
2.1. In recognition of the fact that there currently are no policies and procedures in place for purposes of determining disputes arising in relation to
the validity of Muslim marriages and the validity of
divorces granted by any person or association according to the tenets of Sharia law (Muslim divorces) in circumstances where persons purport to be
spouses of deceased persons in accordance with
the tenets of Sharia law and seek to claim benefits
from a deceased estate in terms of the provisions of
the Intestate Succession Act 81 of 1987 and/or the
Maintenance of Surviving Spouses Act 27 of 1990,
the Minister of Justice undertakes within 18 months
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of the granting of this order to put in place the necessary mechanisms to ensure that there is a procedure by which the Master may resolve disputes
arising in relation to the validity of Muslim marriages
and Muslim divorces, in all cases where a dispute
arises as to whether or not the persons purport to be
married in accordance with the tenets of Sharia law
to the deceased persons and seek to claim benefits
from a deceased estate in terms of the provisions of
the Intestate Succession Act 81 of 1987 and/or the
Maintenance of Surviving Spouses Act 27 of 1990;
2.2. In the event that the Minister of Justice fails to
comply with the undertaking in para 2.1, the appellants may enrol the appeal in this Court on the same
papers, duly supplemented, in order to seek further
relief.”
This judgment extends the rights of Muslim spouses so
as to afford them the same rights as parties to a civil or
customary union. Children born out of these marriages are
also afforded greater protection. The SCA reiterates the
importance of recognising Muslim marriages in our constitutional democracy by noting that: “… the non-recognition
of Muslim marriages is a travesty and a violation of the
constitutional rights of women and children in particular,
including their right to dignity, to be free from unfair discrimination, their right to equality and to access to court.
Appropriate recognition and regulation of Muslim marriages will afford protection and bring an end to the systematic and pervasive unfair discrimination, stigmatisation and
marginalisation experienced by parties to Muslim marriages including the most vulnerable, women and children.”
This is a milestone judgment. Muslim marriages have never been recognised nor regulated by SA law as valid marriages despite 26 years under a democratic constitutional
dispensation that is founded, inter alia, on the values of
human dignity, the achievement of equality and advancement of human rights and freedoms.
According to the SCA, “the pre-constitutional era courts”
refused to recognise Muslim marriages, mainly because
they were viewed as “potentially polygamous. A scornful
and offensive attitude towards persons married in terms of
Sharia law prevailed”. This resulted in the suffering of Muslim women and children. For example, when one Alima
Jamali got married, her husband asked her to stop working so that she could take care of their household affairs,
including raising their child. Her plight was compounded
when the Master of the High Court removed her as the
executor of her husband’s estate because the Muslim Judicial Council did not view her as the deceased’s wife.
Legal Aid SA played an important role in funding litigation
of this important matter from the Western Cape High Court
to the SCA.
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- Municipal planning.
- Municipal public works.
- Water and sanitation services limited to potable water
supply systems and domestic waste-water and
sewerage disposal systems.

4.7

Residents of Makhanda v
Makana Municipality Case No:
3378/2019

A constitutional right to human dignity is one of
the fundamental rights enshrined in the Constitution of the Republic of South Africa.
Section 10 of the Constitution states that everyone has an inherent right to human dignity
and the right to have their dignity respected and
protected.

Legal Aid SA, together with the Legal Resources Centre
(LRC), helped residents of Makhanda to restore their dignity by approaching the High Court to vindicate this fundamental right when the Makana Municipality had done
little to fulfil this fundamental right. This case is primarily
premised on the Municipality’s breach of its constitutional
duties.
Schedule 4 Part B of the Constitution of the Republic of
South Africa, 1996 makes provision for those functional
areas over which the local government has authority. This
includes:

The provincial and national legislature has concurrent jurisdiction over these functions.
The Constitution furthermore protects certain basic human
rights, including the right to equality, human dignity, health,
a healthy environment, water, property and the best interest of the child in all cases affecting the child. This case is
based on the failures of the Municipality to comply with its
constitutional duties and maintain its sewerage systems in
a manner that is safe for its citizens and does not pose a
health risk to those exposed to the raw sewerage. It also
addresses the duties of the provincial and national legislature to intervene and assist in areas over which they hold
concurrent jurisdiction.
Legal Aid SA funded the LRC, which represented individual residents who had been particularly adversely affected by the sewerage spills. The clients all live within
Makhanda and share their homes with children (ranging
from 10 months to 18 years of age) and elderly residents
(two are aged 88 and 99, respectively). Their homes are
routinely flooded by sewerage. The clients are also acting
in the public interest and on behalf of the greater Makhanda community which is similarly affected by the spills and
overflows.
Since 2015, the clients have all made requests to the Municipality to assist them in addressing the persistent sewer-
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age spills. They had been visited by multiple officials from
the Municipality over the years, all of whom had made various promises to resolve the problem. These clients have
been visited by councillors, the Mayor of Makhanda, the
Municipal Manager and members of the Municipality’s Infrastructure Unit. It is said that while the Municipality has
taken some interim measures to alleviate the sewerage
spills, they have not been consistent and the sewerage
spills usually return within a month or two. Some sewerage spills have not been attended to at all and have been
overflowing in excess of two years.
From the research conducted it has been discovered that
a major obstacle to finding a long-term solution to the
sewerage problems is a lack of leadership within the Infrastructure Unit, which has not had a Director for more than
two years. There was also a lack of resources, in particular
equipment and knowledge, to address the issues. The Municipality was in need of a functioning “hydroblaster” that
is used to alleviate blockages in the sewerage pipes and
minimise spillage, but they do not have the resources to fix
the broken hydroblaster or buy a new one.
The LRC employed the services of a structural engineer at
MBB Consulting Services to provide an expert opinion on
the reasons behind the sewerage spills. The services of
the engineer are, however, costly and they have only been
able to provide a preliminary overview of the issues, while
a more in-depth report may be necessary. On the face of it,
the spills arise from a sewerage system that is functioning
beyond its capacity which means that the raw sewerage
builds up in the pipes and floods the municipal drains. The
sewerage system has to be upgraded entirely, while the
sewerage works need to be upgraded to increase the rate
at which it processes raw sewerage.
The residents of Makhanda approached the LRC for legal assistance in order to compel the Municipality to provide basic services and removal of the overflow of sewage which was spilling over in their area. This is a major
health hazard. The LRC with the support of Legal Aid SA
launched an application in the High Court to compel the
Municipality to perform its constitutional obligations.
On 30 June 2020, the Eastern Cape Division of the High
Court, Grahamstown, granted an order sought by the applicants, setting out a timeline for filing a sanitation report.
The court made an order in the following terms:
“1. The First Respondent is hereby ordered to:
1.1. within six months of the date of this order to appoint an appropriately qualified person to compile
a report (“sanitation report”) for submission to this
court and applicants’ attorneys setting out:
1.1.1. the extent of the infrastructural shortcomings in the systems of Makhanda;
1.1.2. the financial resources that will be needed to address the shortcomings;
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1.1.3. recommendations on the steps that will
be necessary in order to address the infrastructure shortcomings.
1.2. The sanitation report must take into account the
following:
1.2.1. The clear need to upgrade the Belmont
Valley Waste Water Treatment Works (“the
Belmont Treatment Works”) and the Mayfield
Waste Water Treatment Works (“the Mayfield
Treatment Works”) which process sewerage in
Makhanda;
1.2.2. The clear need to upgrade the sewerage
lines/pipes that transport the sewerage to the
various waste water treatment works;
1.2.3. Any other steps or upgrades that are required to fix the sewerage system and ensure
that it functions without spills and leakages;
1.2.4. The urgency with which such upgrades
should be treated. As a consequence, the sanitation report should provide clear (and, to the
extent possible, expedited) timelines by which
such upgrades can and should be completed;
1.2.5. The need for awareness campaigns to
alert and education the community of Makhanda on the correct way to dispose of refuse and
in particular those forms of refuse that cause
blockages to the system, together with a timeline for rolling out of the campaign.
1.3. The applicants must be given an opportunity to
consider the report and raise any queries or comments in relation thereto. This may take the form of
an affidavit and/or expert evidence on the issues that
arise from the report.
1.4. Within two months of the receipt of the report
of the applicants’ comments, the person appointed
to compile the sanitation report must consider the
comments and amend the report as they see fit and
submit the report to the Court and the applicants’ attorneys.
1.5. Within four (4) months of the amended sanitation report being submitted to Court, the First Respondent must provide the Court with a work plan,
together with a budget, for the implementation of the
recommendations set out in the sanitation report.
1.6. Finally, and in light of the First Respondent’s
persistent failure to comply with its constitutional
and statutory duties, the applicants seek a structural
interdict in terms of which the First Respondent is
required to file quarterly reports to this Court and the
applicants’ attorneys detailing the steps that the First
Respondent is taking to fulfil its constitutional obligations to provide safe, healthy sanitation services and
to comply with the order of this Court.
2. The First Respondent is ordered to pay cost of this application, such costs to include costs of two counsel where
utilised.”
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